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Introduction

There is now general agreement Brexit will result in a ‘governance gap’ in
environmental law that must be addressed and that further thought needs to be
given to the retention of EU environmental principles. Nevertheless, questions
remain around the exact nature of the measures to be introduced. This paper
highlights some of the key issues with specific reference to the existing position in
Wales.

As Bryce and Macrory have suggested we need to ‘rethink imaginatively’ the issues
for environmental governance in Wales. Much attention in Wales focuses on the
Future Generations Commissioner for Wales (FGC) and the possibility of extending
her role to that of an environmental advocate. This is not necessarily appropriate. In
addition, the principles relating to the sustainable management of natural resources
and sustainable development in Wales may be thought to exclude the necessity to
adhere to EU environmental principles, but this is also not the case.

Environmental Governance

The Existing Functions of the EU Institutions

The key functions of the European Commission (the Commission) and the European
Court of Justice (ECJ) in implementing and enforcing environmental legislation are
as follows:

The Commission receives reports on the implementation of EU directives and deals
with cases of nhon-compliance. This sometimes involves responding to individual
complaints. These cases are often dealt with by negotiation but may result in action
before the ECJ.

The ECJ has the power to hear cases of non-compliance with EU law brought either
by the Commission or other Member States (MS). Failure to comply with the
judgment of the ECJ may result in a fine. The ECJ may also be asked for a ruling on
the interpretation of EU law where cases are brought by individuals in national courts
directly applying EU law.

Although an individual may complain to the Commission there is no guarantee that it
will act upon the information and there is no power for individuals to bring cases
directly before the ECJ to enforce EU law against the MS.

Rather than considering how these functions can be replicated or added, to Bryce
and Macrory have suggested that “Brexit offers an opportunity to rethink



imaginatively how we can handle more effectively the question of legal and political
accountability in the environmental field.” (Bryce A and Macrory R Brexit and
Environmental Law: Enforcement and Political Accountability Issues (UKELA, 2017).
The remainder of this document will, therefore, consider the possible roles for an
‘environmental advocate’ and how this relates to the existing situation in the UK and
Wales.

An ‘Environmental Advocate’: from education and influence to political and
legal accountability.

The case has been made for an ‘environmental advocate’ because the environment
has no ‘voice’, but its protection is of significant public interest. An ‘environmental
advocate’ could have a range of different roles:

o Promoting environmental protection among government actors and the wider
community.
o Reporting on progress in the implementation of environmental laws and

providing essential scientific data.

o Taking action where essential targets/objectives are not met — from
recommendations, to alternative dispute resolution mechanisms and court action.

In fact, Bryce and Macrory has suggested that it may be better to have a number of
different approaches and bodies rather than a single solution or ‘environmental
advocate’. They also note that there are different examples around the world which
relate to both environmental protection and sustainable development. In Wales, the
Future Generations Commissioner already exists as an advocate for sustainable
development.

A Welsh Perspective: The Future Generations Commissioner for Wales (FGC)

The FGC fulfils some of the roles, outlined above, in acting as an advocate for
sustainable development in Wales.

o She provides advice and assistance to public bodies and has powers to
review their progress in meeting the ‘well-being’ objectives they have set
themselves.

o She can make recommendations to public bodies on how to meet national
goals and indicators which they must take all reasonable steps to meet (unless they
have good reason not to or decide on an alternative course of action).

Although the FGC is important in sustainable development governance in Wales, the
role of an ‘environmental advocate’ is very different for the following reasons:

o Environmental limits are, arguably, necessarily at the heart of sustainable
development, but so too is the notion of integration. Environmental ‘Resilience’ is,
therefore, only one of seven national goals for public bodies in fulfilling their duty to
‘carry out’ sustainable development.



o Sustainable development is a notion that is infinitely complex. Environmental
concerns such as, climate change, are also fraught with complexity. However,
environmental issues such as, tackling air pollution can often be ‘broken down’ to
establish root causes in terms of individual pollutants. As a result, there is much
greater capacity for ‘sound scientific data’ in the field of environmental protection to
support certain approaches and to provide the basis for specific targets and
standards to use in holding government to account (notwithstanding the need to
accept a certain level of value judgement in creating any environmental standards or
targets).

Reporting on progress: the need for sound scientific data

In Wales, there are already a number of reporting processes that relate to
environmental protection:

o Natural Resources Wales (NRW) must produce a State of Natural Resources
Report in every general electoral cycle. This provides scientific data, but also an
analysis of the extent to which the sustainable management of natural resources in
Wales is being achieved.

o All public authorities in Wales (including Welsh Ministers) must produce a plan
setting out how they will seek to maintain and enhance biodiversity in the exercise of
their functions and in so doing promote the resilience of ecosystems; and report on
this every three years.

o Welsh Government must create national indicators on the achievement of the
statutory well-being goals under the Well-being of Future Generations (Wales) Act
2015 and report on progress in achieving them. These indicators include several that
relate to the ‘Resilience’ goal or the maintenance of a biodiverse natural environment
with healthy functioning ecosystems.

These general provisions are no substitute for the detailed reporting required under
EU legislation such as, reporting on the status of surface and ground water under
Article 18 Water Framework Directive.

Reporting also helps us to understand the significance of specific approaches to
environmental problems. For example, Article 18 Water Framework Directive
requires the Commission is responsible for compiling reports on the success of river
basin management plans.

In addition, there are reporting duties under some individual pieces of environmental
legislation that relate only to the UK. There are, for example, requirements under
s26B Wildlife and Countryside Act 1981 for Scottish Ministers to provide an annual
wildlife crime report to the Scottish Parliament. Brexit may present the opportunity for
some consolidation of these reporting requirements and those currently required by
EU law.



Political and Leqgal Accountability

The compilation of data is effectively an executive function, but the simple act of
publishing this information has an additional role in ensuring accountability. The
information collated can also be used to underline targets and standards to which
government can be held to account.

Political accountability can be achieved by reporting to the UK Parliament or the
National Assembly for Wales. The most appropriate body will depend on the issue at
hand. For example, reporting on the status of surface and ground water could be
carried out a devolved level even if the standards involved were set by a UK body. In
contrast, reporting on river basin management plans might be better placed at the
UK level in order to learn from approaches taken across the UK.

There may also be an argument for a Commissioner or Ombudsman for
environmental protection. This may seem onerous given the existence of the FGC,
but, for the reasons outlined above, the function of such a body would be very
different. In light of the more specific standards and targets that exist in this field, it is
arguable, that this person should also have stronger powers of enforcement than the
FGC.

The powers of enforcement held by an ‘environmental advocate’ may include
recourse to courts or tribunals. This is, arguably, particularly important in Wales
where there is some evidence that individuals are less likely to take action than in
other parts of the UK (Nason S Understanding Administrative Justice in Wales
(2015).

Considering the options for access to justice to environmental cases in Wales after
Brexit is inextricably connected to the debate regarding the future of administrative
justice - as outlined by Nason. Actions can now be heard by the Administrative
Court in Wales and there is a presumption that decisions from public authorities in
Wales will be heard by this court. There is also a system of devolved tribunals, but,
at present, appeals against fines or notices for environmental offences are dealt with
by the First Tier Tribunal.

Administering justice at a devolved level can be advantageous in ensuring decisions
are taken as close as possible to the communities they affect. Nevertheless, dealing
with environmental cases at the UK level can help in developing specialist
approaches which are, arguably, very significant in this context.

EU Environmental Principles

Article 191 Treaty on the Functioning of the European Union provides a number of
objectives for EU environmental policies as well as key principles on which this
should be based and issues to be taken into account. The core principles are:

o Prevention principle

o Principle that environmental damage should as a priority be rectified at source



o Polluter pays principle
o Precautionary principle.

It is important to identify these core principles because objectives such as,
“prudent and rational utilisation of natural resources” are sometimes referred
to as principles. These are not the same thing, as a principle is adopted to
meet an objective. Similarly, “taking account of available scientific and
technical data” is an obligation in policy making, but is not a principle. This
distinction gains significance when considering the status of EU
environmental principles.

Article 191 TFEU states simply that EU environmental policy must be based
on these principles. They are not considered as a source of EU law in the
same way as the general principles and nor do they provide legally
enforceable obligations.

However, they may be referred to in the context of concrete provisions within
EU environmental Directives such as, the requirement for MS to make
decisions on the recovery of costs for water services under Article 9 Water
Framework Directive in accordance with the polluter pays principle.

Perhaps most significantly they often appear in the preamble to EU
environmental Directives and guide the interpretation of EU environmental
Directives. A notable example, is the use of the precautionary principle in the
context of the Habitats Directive. For example, in the case of Waddenzee, the
ECJ held that the requirement for the assessment of proposed projects in
Special Conservation Areas should not be excluded unless there is ‘no
scientific doubt’ that there would be no adverse effects of the conservation
objectives of the site.

This approach is facilitated by the teleological approach to interpretation of
EU law adopted by the ECJ.

EU Environmental Principles and their application in the UK

The prevention, precaution and the polluter pays principle underline not just EU law
but international law on environmental protection and are, indeed, generally
understood to be a defining feature of EU law. The principles appear in the United
Nations Rio Declaration and are clearly supportive of an overall approach to
sustainable development.

After Brexit it is essential that these principles continue to guide the development of
environmental law across the UK. To this end, they should underline the creation of
common frameworks for action. Ensuring their application in the interpretation of
environmental law is also important. This will be challenging given the tension
between the teleological approach of the ECJ and the more literal approach in the
UK courts.

Another consideration will be the extent to which these principles are subject to
definition. There is no general agreement on this. The preventive approach, for



example, has been described as more of an aspiration than a principle whilst the
precautionary approach is subject to multiple interpretations. The principles are not
currently defined in EU law, but the case law of the ECJ is informative in this respect.
See for example, the approach to the precautionary principle in the Waddenzee
case.

EU Environmental Principles and their application in Wales

The Well-being of Future Generations (Wales) Act 2015 (FG Act) and Environment
(Wales) Act 2016 provide a framework for environmental policy in Wales. Central to
this are the principles of sustainable natural resource management (SMNR) and
sustainable development.

The sustainable development principle, including the five ways of working, is now
essential to the work of public authorities in pursuit of their duty to ‘carry out
sustainable development’. NRW also works within the framework of principles for
SMNR. These are also central to the Natural Resources Policy that drives action in
this regard across Wales.

As an essential part of the legislative framework in Wales, these principles do not
simply underline policy making, but could be invoked to challenge the way in which
public authorities and NRW carry out their functions.

The principles of sustainable development and SMNR in Wales now interrelate with
the core environmental principles outlined in international and EU law. This forms a
somewhat complex web of provisions, but, in the main, the principles in Wales are
supportive of a preventive and precautionary approach. There is, however, a lack of
attention to the polluter pays principle. This is potentially a point of divergence from
the UK government which is keen to emphasise the latter. For example, the
Agriculture White Paper suggests a new system of payment to farmers and land
managers will be provided according to a “new baseline based on the polluter pays
principle”.

In order to adopt an effective multi-level governance approach to environmental
protection across the UK it will be important to adhere to all three principles in policy
making and the interpretation of environmental law.



