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Response

Key messages of response:

The best interests of the child must remain the principle concern driving change. There is a
need to provide a better response to those children for whom a decision has been made that
adoption is in their best interests so that delays are reduced and adequate support is provided
to them and their adoptive families.

We need to look at the adoption system through a children’s rights lens and use the UNCRC as
a framework to underpin all decision-making processes in all areas where children and young
people’s best interests should be placed as the paramount consideration. Adoption law
should ensure that all Articles of the UNCRC are fully realised by children and young people
experiencing this process, especially Article 21.

The child’s right to be heard and engaged in decision-making processes need to be
consistently recognised and effectively implemented and that the Welsh Government and
other agencies act on this. Children and young people must gain access to age-appropriate
information to help them understand the process of adoption and what they can expect. The
Committee should seek assurances that the practice of promoting profiles of children and
young people through various media is respectful of their right to privacy and that this
method is evidenced-based.

The proposed introduction of a National Adoption Agency should improve situations where
children with an adoption plan have to wait for long periods to join an adoptive family. Welsh
Government should actively seek the views of children, young people and adoptive parents to
inform the development of this new service.

There must be a positive response to the findings of the Family Justice Review in relation to
the need for a return to child focussed decision making and improvements in processes in
public law proceedings to reduce the delays that are common in the current system.

There is a need to consider the introduction of duties to ensure that adopted children and
their families receive appropriate, robust and sustained post-adoption support. | am
particularly concerned about a lack of response towards the additional needs of adopted
children in education settings and barriers to support in relation to children’s emotional
wellbeing and mental health needs.




Rights of children and young people
e Do the current arrangements for adoption adequately reflect the rights of the child?

All children and young people have their rights laid out within the UNCRC, ratified by the UK State Party in
1991. The Rights of Children and Young Persons (Wales) Measure 2011 demonstrates a commitment from the
National Assembly and Welsh Government to ensure that the rights of children and the UNCRC as a framework
for change forms the basis of all decision-making processes by initially placing a duty of ‘due regard’ on all
Welsh Ministers from May 2012.

Decisions made by Welsh Ministers will need to reflect their obligation to comply with the ‘due regard’ duty in
Section 1 of the Measure. Ministers will need to examine how they can utilise their functions which are
exercisable by them to give better effect to the rights and duties of the UNCRC. It is expected that this duty will
help ensure that all decisions made across policy areas in Wales reflect a children’s rights approach.

Best interests of the child:

It is clear that the Adoption and Children Act (2002) helped to align adoption law with the principles of the
Children Act 1989 by placing the needs and welfare of the child as the paramount consideration. By doing so,
adoption law should also ensure that Article 21 of the UNCRC is fully realised by children and young people
experiencing this process.

Article 21 of the Convention specifically refers to the best interests of the child as the paramount
consideration:

States Parties that recognize and/or permit the system of adoption shall ensure that the best
interests of the child shall be the paramount consideration and they shall:

(a) Ensure that the adoption of a child is authorized only by competent authorities who
determine, in accordance with applicable law and procedures and on the basis of all
pertinent and reliable information, that the adoption is permissible in view of the child's
status concerning parents, relatives and legal guardians and that, if required, the persons
concerned have given their informed consent to the adoption on the basis of such
counselling as may be necessary;

(b) Recognize that inter-country adoption may be considered as an alternative means of
child's care, if the child cannot be placed in a foster or an adoptive family or cannot in any
suitable manner be cared for in the child's country of origin;

(c) Ensure that the child concerned by inter-country adoption enjoys safeguards and
standards equivalent to those existing in the case of national adoption;

(d) Take all appropriate measures to ensure that, in inter-country adoption, the placement
does not result in improper financial gain for those involved in it;

(e) Promote, where appropriate, the objectives of the present article by concluding bilateral
or multilateral arrangements or agreements, and endeavour, within this framework, to
ensure that the placement of the child in another country is carried out by competent
authorities or organs.



The Family Justice Review Panel’ considered how this was reflected in practice, concluding that the aim to
place the best interests of the child must be put back at the heart of all decisions. The final report
demonstrates public law proceedings, despite being hugely complex and under increasing pressure, must
provide for a system which:

¢ “is resolutely child focused;

¢ refuses to accept delay as commonplace;

¢ takes responsibility for the use of resources, to make best use of every pound;

e operates in a collaborative way across agencies;

e is consistent in its delivery; and

 respects parents’ rights, and offers them effective support.” °
Applying these proposals in practice will also ensure that Article 3 of the UNCRC can be fully realised for all
children and young people caught up in family law proceedings. This stipulates that:

1. In all actions concerning children, whether undertaken by public or private social welfare

institutions, courts of law, administrative authorities or legislative bodies, the best interests

of the child shall be a primary consideration.

2. States Parties undertake to ensure the child such protection and care as is necessary for

his or her well-being, taking into account the rights and duties of his or her parents, legal

guardians, or other individuals legally responsible for him or her, and, to this end, shall take

all appropriate legislative and administrative measures.

3. States Parties shall ensure that the institutions, services and facilities responsible for the

care or protection of children shall conform with the standards established by competent

authorities, particularly in the areas of safety, health, in the number and suitability of their

staff, as well as competent supervision.

This Article of ‘best interests of the child’ also forms one of the Conventions’ general measures of
implementation and can be found throughout the Convention. This means that State Parties, through
ratification of the UNCRC, are obliged to ensure that the principle of best interests is systematically considered
in all relevant decision-making processes, above all in family law’. The general measures of implementation
identified by the UN Committee on the Rights of the Child are intended to ensure effective implementation of
the UNCRC and promote the full enjoyment of all rights in the Convention by all children®.

We need to look at the adoption system through a children’s rights lens and use the UNCRC as a framework to
underpin all decision-making processes in all areas where children and young people’s best interests should be
placed as the paramount consideration. Through ensuring this in adoption processes, all other Articles of the
UN Convention should be realised by children and young people. However, it has come to my attention that
some areas of this process are not necessarily reflecting the rights of these children and young people in
relation to provision, participation and protection.

The child’s voice & engagement
The voice of the child is a hugely significant element to all decision-making processes that will impact on their

lives. We as adults should not be scared of participation but we need to recognise that this does not have to
be overly complicated as members of the Powys Youth Forum once told me:

® The Family Justice Review panel was appointed to review the whole of the family justice system in England and Wales, looking at all aspects of the
system, from court decision on taking children into care, to disputes over contact with children when parents divorce. It was commissioned by the
Secretaries of State for Justice and Education and the Welsh Government Minister for Health and Social Services. The Children’s Commissioner for Wales
was appointed to represent children’s interests and provide a Welsh perspective on the panel’s work.

® http://www.justice.gov.uk/downloads/publications/policy/moi/family-justice-review-final-report.pdf (2012:14)

7 Zermatten, J. (2010) The Best Interests of the Child: Literal Analysis, Function and Implementation, Institut International des Droits de L’enfant.

& UN Committee on the Rights of the Child (2003) General Comment No.5, Geneva.




“Participation feels like a posh word invented by adults but actually what we are talking
about here is children and young people being a part of things. Speaking out and being
heard and listening to the views of others. It’s simple really.”

In November 2011, the UK Children’s Commissioners published a midterm report to the UK State Party on the
UNCRC. Our joint report, ‘The story so far” collected evidence and focused our work on five areas, including
participation. We used this joint report to express concerns about the gap between the standards of Article 12
and children and young people’s actual experience.

Article 12 of the Convention specifically relates to participation and states:

1. States Parties shall assure to the child who is capable of forming his or her own views the
right to express those views freely in all matters affecting the child, the views of the child
being given due weight in accordance with the age and maturity of the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in
any judicial and administrative proceedings affecting the child, either directly, or through a
representative or an appropriate body, in a manner consistent with the procedural rules of
national law.

Part two of the Article refers specifically to the voice of children and young people in legal proceedings. |
remain concerned that the mainstreaming of children’s participation has yet to happen and children continue
to report that their views are not sought, listened to or acted upon consistently.

Within the midterm report we referred to evidence from the Family Justice Review in England and Wales that
highlights that in both public and private law proceedings children feel that their voices are not heard by adults
who are making important decisions about their lives.'® This clearly demonstrates that children are not having
their right upheld fully and causes anger and frustration for the children that their views are not sought. They
feel disempowered and disappointed. Children also report not receiving adequate or clear information from
adults that could help them to participate in such processes.* The Children’s Commissioners believe that the
child’s right to be heard must be consistently recognised and effectively implemented at all stages in the
process and we call on Government and other agencies to act on the voices of children. Our recommendation
was as follows:

R4. Each administration must effectively implement the right of children to participate in
legal and court proceedings.

It may also be helpful to highlight a recommendation made by the previous National Assembly for Wales’
Health, Wellbeing and Local Government Committee in its inquiry into Child and Family Court Advisory &
Support Service (CAFCASS) Cymru in July 2009. The Committee’s recommendation to Welsh Ministers was to
“...ensure that the UK government is fully aware of the need for CAFCASS Cymru to operate as a child-focused
organisation and discusses with UK Ministers how the rights of Welsh children in family proceedings and
CAFCASS services in Wales can be delivered within a rights-based framework.”. | am aware of CAFCASS
Cymru’s recently published strategic plan and their commitment to the UNCRC and ensuring the voice of

° http://www.childcomwales.org.uk/uploads/publications/277.pdf

1% Ministry of Justice (2011) Family Justice Review Interim Report March 2011: London: Ministry of Justice.
http://www.justice.gov.uk/downloads/publications/policy/moj/family-justice-review-interim-rep.pdf

" Office of the Children’s Commissioner for England (2011c) Do more than listen. Act. London: Office of the Children’s Commissioner for England.
http://www.childrenscommissioner.gov.uk/content/publications/content 514




children and young people is heard within the Family Justice Service. However, | believe this current Inquiry
into adoption may provide the Children and Young People Committee with an opportunity to scrutinise that
the recommendation made by the Health, Wellbeing and Local Government Committee to Welsh Ministers in
relation to the voice of the child is being implemented in full.

The Family Justice Review has now concluded that children and young people subject to family law proceedings
should as early as possible have the appropriate support to share their views, wishes and feelings. This
approach is not new and we should be in a position where every child feels empowered and supported to
speak out. This is clearly not demonstrated in all cases. The Family Justice Review has also concluded that
appropriate information that explains to children and young people about the proceedings underway in an age-
appropriate format should be provided. Again, it is vital that this is developed and delivered to all children and
young people who are being adopted.

| am aware that inspections of adoption services carried out by the Care and Social Services Inspectorate Wales
(CSSIW) in 2009/10" identified some good areas of practice in relation to the inclusion of children’s voices and
engagement throughout the adoption process. These include the Child’s Assessment Reports for Adoption
(CARA’s), later life letters and life story work, amongst others. However, there remain significant shortcomings
amongst many local authorities in Wales. | note that CSSIW often recommend within their reports that in
order to ensure more child-focused outcomes in delivery, fuller engagement and participation of children and
young people is required. They also consistently highlight the lack of engagement of children and young
people in permanency planning meetings and the need to keep children’s adoption records up-to-date and
ensure that significant events are continually recorded so that an accurate history of the adoption process for
the child is available in the future. This has considerable effect on the lives of children and young people who
have been adopted. | urge the Committee to seek assurances that improvements are made locally to ensure
that the rights of children and young people to having their voice heard and engagement in decision-making
processes are in place. Part of this learning process could include developing and promoting feedback from
children and young people about their experiences of going through the adoption process.

Lack of age-appropriate information/resources for children and young people about adoption

| would particularly like to highlight the fact that there appears to be a limited amount of age-appropriate
information available to children and young people who are going through the adoption process.

| acknowledge the resources available via organisations such as the British Association for Adoption and
Fostering (BAAF) and After Adoption yet | am acutely aware of the limited amount of local age-appropriate
provision for children and young people. The Family Justice Review makes reference to this particular issue,
recommending that:

“Children and young people should be given age appropriate information to explain what is
happening when they are involved in cases. They should as early as possible be supported to
make their views known and older children should be offered a menu of options, to lay out
the ways in which they could — if they wish — do this.”

This is a matter of particular concern and | would encourage the Committee to seek assurances that the
recommendations | note above are taken forward and that where good practice exists locally, that this is
shared and built upon.

2 cssiw Inspection of Adoption Services local authority reports
B http://www.justice.gov.uk/downloads/publications/policy/moj/family-justice-review-final-report.pdf




Right to privacy

Children and young people have the right to privacy as laid out in Article 16 of the UNCRC. This Article
stipulates that:

1. No child shall be subjected to arbitrary or unlawful interference with his or her privacy,
family, or correspondence, nor to unlawful attacks on his or her honour and reputation.

2. The child has the right to the protection of the law against such interference or attacks.

| am aware that the adoption process currently includes, in some areas, the practice of promoting profiles of
children and young people with photographs through various media. The rationale behind this is unclear and |
would question the appropriateness and value that this approach adds to informing prospective parents about
adoption. | would suggest that such practices are reviewed to distinguish the evidence and rationale behind
them and to ensure that they adequately reflect the rights of those children and young people subject to this
form of marketing.

Prospective parents:

¢ What action is needed to encourage prospective parents to pursue adoption as a route?

e How effectively are prospective parents supported throughout the adoption process, particularly
through the assessment and approval process?

e What action is needed to ensure that delays in the adoption process can be kept to a minimum?

Adoption legislation and guidance sets out clear criteria in relation to who may be considered as suitable to
become an adoptive parent in that they must be over 21 years of age and have no criminal cautions or
convictions in relation to offences against a child. Similarly statutory timescale have been set out in relation to
stages in the process for prospective parents. Survey evidence published by Adoption UK in 2011 suggests
that although there is good practice across the majority of local authority and voluntary adoption agencies
there is still some cause for concern in relation to the recruitment process practices of one quarter to a third of
agencies. Every effort should be made to recruit adoptive parents who can offer children stable, secure and
loving homes. Decisions should be based on a thorough assessment of the individual’s capacity to understand
and meet the needs of the child. The evidence provided by Adoption UK suggests that too many applicants are
turned away before a consideration of their capacity to act as a parent to a vulnerable child is made. | am
pleased that Welsh Government has signalled its intention to establish a National Adoption Agency. | hope that
this will go some way to improving the recruitment of prospective parents so that those children whose best
interests are met through adoption have improved opportunities for being matched with an adoptive family.
Welsh Government should actively seek the views of children, young people and adoptive parents to inform
the development of their plans for a National Adoption Agency.

My Office has received a number of requests for support with the assessment and approval process since 2007.
One of the main difficulties for prospective parents contacting my Office relates to a lack of on-going dialogue
and access to clear information during the assessment and approval process. | am aware that inspections of
adoption services carried out by the Care and Social Services Inspectorate Wales (CSSIW) in 2009/10%
identified some good areas of practice in relation to support through the assessment and adoption process for
prospective parents. However recommendations for a number of authorities included the need to provide
clear and understandable information on procedures and processes to prospective parents. One common

' Adoption UK, (2011) Waiting to be parents: adopters’ experiences of being recruited
1> cssiw Inspection of Adoption Services local authority reports




theme running through many of the CSSIW inspection reports is the need for training on adoption and
permanency for child care social workers and adoption/permanency panel members. | would suggest that
meeting an identified need for training for these professionals is an essential component of improving
assessment and approval processes. Consultation with adoptive parents as part of the development work for
the National Adoption Agency might be one way of ascertaining if these recommendations have been taken
forward by providers. However in relation to the issue of training of childcare social workers and panel
members it may be timely to ascertain if local authorities have responded to these inspection
recommendations.

Welsh Government statistics evidence a period of 522 days between a ‘best interest’ decision being made in
relation to a child and the adoption of a child in the year ending March 31* 2011.® My Office has received a
number of requests for assistance from prospective adopters who have been concerned about delays in the
process. This includes concerns raised by adoptive parents who have already adopted children and are seeking
to adopt their younger siblings — sometimes where there are complex additional needs. There must be a high
level drive for and local commitment to identifying ways in which social work professionals can be better
supported in terms of expertise and capacity to prepare children for adoption, complete relevant assessments
and provide the courts with timely evidence. The Family Justice Review Panel *’ scrutinised in detail the issue of
delays in public law proceedings — including those relating to cases where adoption is in the best interests of
the child. As a Panel we were clear in our view that delays in proceedings may deny children a chance of a
permanent home, particularly through adoption.

We know that such delays can have negative impacts on the child and that there must be systemic change to
ensure a resolutely child focused approach which does not accept delays as commonplace. At the same time
we must ensure that in seeking to reduce delays in the adoption process we do not commit to a system based
on performance measured against the length of the adoption process — to the detriment of thorough
consideration of the best interests of the child in each individual child. .

Post-adoption support- adoptive parents and adopted children

* How effective is the support given to adopted children post adoption, particularly for children with
complex needs?

* What improvements could be given to the support given to adoptive parents?

¢ Interms of support provided for adoptive families, what has been the most important in securing the
permanence of adoptions and to help ensure the success of the placement?

The majority of children going through the adoption process will have experienced a difficult start in life and
many will have been placed for adoption because they have been the subject of abuse or neglect. These
children are also likely to have been cared for by a number of different significant adults before living with their
adoptive parents. Almost nine in ten children (87 per cent) were adopted by others and not by their former
foster carer in 2010-11".

Adopted children, are then, a particularly vulnerable group of children in terms of their early childhood
experiences and the impact these experiences may have as they grow. They also enter families who may be
faced with the challenges of parenting for the first time. Commonly cited estimates have been provided to
suggest that across England and Wales up to twenty per cent of adoptive placements breakdown before an

'8 Welsh Government, SDR 166/2011, Adoptions, Outcomes and Placements for Children Looked After by Local Authorities: year ending 31 March
2011,Cardiff: Statistical Directorate, Welsh Government

7 Family Justice Review Panel (2011) Family Justice Review Final Report, MoJ, DfE and Welsh Government

'8 Welsh Government, SDR 166/2011, Adoptions, Outcomes and Placements for Children Looked After by Local Authorities: year ending 31 March
2011,Cardiff: Statistical Directorate, Welsh Government



Adoption Order is granted with the children returning to the care system.' Recently published research®
suggests that there are a number of factors influencing placement instability or breakdown (in relation to long
term foster placements and adoption). These include, the age of the child at last entry to care, the severity of
the child’s emotional and behavioural problems and the strengths and capacities of foster carers and adopters.
The same research found that some foster carers were reluctant to adopt the children they cared for due to
fears about a loss of support following adoption.

Adoption UK suggests that there is a lack of robust evidence gathered in relation to individual disruptions or
breakdowns in adoption in Wales to inform our learning and secure better outcomes for adopted children. We
need to find out what is behind adoption breakdown and this must include listening to children, young people
as well as adoptive parents. It may be that if adopted children and young people were listened to more during
the adoption process and post-adoption —we could secure much lower rates of adoption breakdown.

Under the Adoption and Children Act (2002) each local authority must have a post to carry out the functions of
the statutory role of Adoption Support Services Advisor- which include the formulation of adoption support
plans. The Adoption Support Services Requlations for England and Wales (2005) recognise the additional needs
of adopted children and imposed a legal duty on local authorities to assess the support needs of adoptive
families with whom they propose to place children.

A survey carried out by the All Wales Adoption Support Service in 2010 identified concerns among Adoption
Support Services Advisors about a lack of multi-agency engagement regarding adoption support provision and
identified the absence of a dedicated budget for adoption support in nearly half of adoption agencies in Wales.
My Office has received a number of calls from those involved in the adoption process including foster carers
and adoptive parents who have raised concerns about adoption breakdown. These cases have all related to
delays in or lack of access to support for families during periods of crisis related to an adopted child’s behaviour
and parents difficulties in coping with this behaviour.

If we are to secure the best outcomes for adopted children in Wales we must ensure that there is a consistent
level of support to meet any additional needs they may have. Adoption UK carried out a survey in 2009** of
adoptive parents to look at access to the support services they need. The survey results suggest that adopted
children may not always be able to access the support they need to overcome the adversity of their early years
or to realise their rights. A number of specific areas which are a cause for concern were identified through the
survey. The findings suggest that:

e There is a general lack of understanding of and sensitivity towards the additional needs of adopted
children in education settings.

e That there are issues related to access, continuity and consistency of support for adopted children
who require help with their emotional wellbeing and mental health needs. This included problems in
securing continued therapeutic support where a child moves to a new local authority once an
Adoption Order is granted.

These findings are of particular concern to me. Adopted children should be able to access the support they
need to enjoy good emotional wellbeing, to reach their educational potential and to realise their rights in all
areas of their lives. Research suggests that the severity of a child’s emotional and behavioural difficulties may

' lvadi (2000) Surveying Adoption: A comprehensive analysis of local authority adoptions, London: BAAF

» Biehal, N et al (2011) Belonging and Permanence: Outcomes in long-term foster care and adoption, Adoption Research Initiative, Summary 1,
www.adoptionresearchinitiative.org.uk

* Bell,A and Kempenaar,M. (2010) Support needs of adoptive families in Wales, Adoption UK




be largely determined by pre-placement adversity and the length of children’s exposure to these adversities™.
The provision of post-adoption support will ensure that these children are able to seek the necessary help to
overcome their experiences. This research suggests that support services would be most effective if they
acknowledge and respond to what children and young people are saying, either through words or through their
behaviour; and to support frontline professionals to engage and effectively communicate with them?.

Packages of post-adoption support appear to be inadequate in many cases and too short in duration where
they do exist. Adoptive families have reported via various media the specific difficulties that they can face
when the child enters the teenage years. Support needs to move beyond a package of support during the first
few years following adoption and acknowledge that some children and young people will need continued
support to overcome the adversity of their early years and come to terms with the loss of their birth family as
they grow older. Young people also need access to support at the point at which they may decide to seek more
information about their birth families or consider contact with birth relatives. Information, advice and support
for young people themselves and for their adoptive families is needed to address the emotional challenges that
these issues are likely to raise. The Welsh Government should give serious consideration to these issues.

| am aware that the organisation After Adoption UK has received Welsh Government Children and Families
Organisation Grant funding to support the infrastructure in Wales to deliver their Safebase parenting
programme to adoptive parenting. | understand that the organisation will be looking to form partnerships with
local authorities to joint commission the delivery of parenting programmes to new adopters in their area. This
is a welcome development and | acknowledge the commitment shown by Welsh Government to supporting
this through CFOG. However After Adoption UK have told me that they are finding engagement with local
authority partners challenging and that this may threaten the intended roll out of the programme across
Wales.

Adopted children often face the same challenges as looked after children but we know that those children who
can benefit from a successful adoption have much better outcomes than their peers who remain in the care
system.? There is a case for the specific duties applied towards looked after children in relation to wellbeing,
mental health and additional educational needs through Guidance and Regulations issued in 2007*° to be
extended to adopted children. This might go some way towards securing better for those adopted children
who have additional needs and could contribute to reductions in adoption breakdown and the associated
devastation that this causes for children and young people. We should be striving towards minimising upheaval
for these vulnerable children and young people by making sure the adoptive family has access to the best
support possible to enable them to plan for and meet the child’s long term needs.

Adoption can provide security, stability and emotional warmth for many children who cannot grow up in their
birth families —-we must provide robust and on-going support to these children and their families.

Submission by:

Keith Towler
Children's Commissioner for Wales
3 February 2012
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